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Dear Mr. Jardan:

This office represents Timothy S. Stcwart (“Ms. Stewart”), SADDLEPAC, and the
Utah Defenders of Constitutional Integrity in the above-captioned MUR.

We have reviewed the Complaint filed on June 23, 2010, by Dan Hauser on behalf of
Friends of Mike Lee. The Complaint alleges that the respondeuts illegally conspired
to dissemizate a diteet mail pivee thix failed to Inciude required dischimers under the
Federal Election Campaign Act of 1971, as amended (“FECA” or “Act”) and
Conmnissisn rogulaciers. Cempiininie at 2.' The Complaint fusthor ailuges thaa tise
respmuulents failed 1o remort to tha Gommiasien the camt pf pacpating mid distribmting
thz 1meil piecs s an independrent expmcditure, thet raspomdonts wem Baquizad to
registzr with the Commimion as a political committee, and that respondants scceptod
impermisgible snonymous contributions. Jd. at 3.

The sllegations contained in the complaint are baseless. Because the mail piece at
issue did not comsin express advocacy as a mmwer of law, the muil piece was not
required to include a “paid for by™ dischimer under Commission regulations.
Likewise, bowruse the mail pieoe did not contain e=press advocacy, no indcpendent
expenditure reporting obligations were triggered under the Act and Commission
regulstions. Moemover, lusmme the mail pivas did mot comlwin axpress sivooacy awl

! The Cumplaint fails to iszlnde sumbmmd pages. All citwtions heasia to tite geges of the Comglaint
are based upon our own page numbering.
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the respondents did not otherwise make any expenditures under FECA, there was no obligation to
register any eniity as o politisal committee purakat to Comuission regulstions. In agy event, given
the geaseroats nature of the activities at issua ead the very small amousnt of money spent on the mail
piece, the Commission should dismiss the Complaint hased upon prosecutorial discretion pursuant
to Heckler ». Chaney, 470 U.S. 821 (1985). Far all the forcgoing reasons, the Commission should
promptly dismiss the Complaint.

FACTUAL BACKGROUND
L The Utah Defenders of Constitutional Integrity

The Utsh Defenders of Constitutional Integrity (“UDCI™) was a grassroots collection of individuals
who planned to pool limited petsonal resources in the spring of 2010 to produce and disseminate 2
mail piece in Utah concerning “Utah Values.” Se Utah Values Mail Piece (attached hereto as
Exhibit 1). The individuals involved had no intention of creating an ongoing, formal organization or
working together any longer than necessary to disseminate the Utah Values Mail Piece. In light of
thxt, the individuals itvolved in the effort did not open a bank sccount or take sny other sction o
establish an ongoing emity.

Slusstly sdirr the Utek Repuhlicen cascirs maeetings ap Masch 22, 2010, the iadividuak invalzed wish
UDCI saared with ane anather their displeasure about an ongoing whisper campaign propagated by
vatious U.S. Senate candidates in Utah and their supporters regarding which candidate was the
munchmdeﬁmduoftths.Comumuonmdvhchmdldsmpmudﬂum“Uuh
values.” This whisper campaign played a prominent role in the conduct and outcome of the
Republican caucus meetings. To expeess their frustration with the whisper campaign, the individuials
involved decided v creste a sativical mail piece aimed at ctiticizing the mtme of the ongoing
whirper comsnaipn and ultimarely distributed the Utah Values Ml Pisce.

II. Timethy 8. Stewast

Mz. Stewart is a native of Utah and a politicai consultant who currently resides in Falls Church,
Visginia. In early April 2010, several individuals in Utah contacted Ms. Stewart and requested his
assistance in developing and producing the Utah Values Mail Piece. Mt. Stewart in tum contacted
Michael Copperthite from Capital Campaigns, Inc. and contracted with Capital Campaigns, Inc. to
create and disseminate the Utsh Values Mail Piece. Mr. Stewart used his personal funds to pay
Capital Catopuigns, Inc. s deposit of $3,500 on behalf of the effort with the expectation thue he
would be repaid. To dave, Mr. Stewart has fedeived approximately $820 sowssivls repaymesnt.
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IIl. SADDLEPAC

SADDLEPAC is a federal, nonconnccted political action committec and Me. Stewart scrves as its
treasurer. SADDLEPAC kad =0 involvement whatsacver with the Utah Values Mail Picee or with
the UDCI effart.

IV.  The Utah Values Mail Piece

On or about May 4, 2010, the Utah Valuas Mail Piece was sent to approximately 2,000 of the 3,500
delegates to the Utah Republican state convention. The Utah Values Mail Piece cost approximately
$4,700 to dasign, peint, snd mail. The Utah Values Mail Piace cantaized the following discluixesr:
“Paid for by Utsh Defanders of Constitutional Integrity. Not aushorized by sny candidete or
candidate’s committee.” See Utah Values Mail Pisce (Exhibit 1). The disclaimer did not include a
phone numbet, physical strect address, or a web address for UDCL? The individuals involved with
the effort intended to include a phone number on the Utah Values Mail Piece so that interested
recipients could call voluntcers and engage in a discussion of the issues. However, a
misconinrunication occuzred durisg the design and printing process that resulted in an uninternional
omissisn of amy pheere gumber on the Usih Values Mail Piece.

DISCUSSION

The Complaint alleges that the respondents violated the Act and Commission tregulations by
(1) failing to include proper disclaimers on the Utah Values Mail Piece, (2) fuiling to report the
associated costs of the Utah Values Mail Piece to the Commission as independent expenditures, and
(3) failing to register an entity with the Commission as a political committee. Se¢ Complaint at 2-3."
As is demonstrated below, given that the Utah Values Mail Piece did not connin express advocacy,
the sllegations in the Complaint are baseless and the Compleint should be dismisved.

L The Utah Valuea Mail Picce Did Net Contain Express Advocacy as a Matter of Law.

A.  There Was No Exprens Advoswsy Under Seetion 100.28(a).

Under Section 100.22(s) of the Commission’s tegulations, a communication contains express
advocacy if the comntunination uses certuin bright-line wouds er pheases:

2 As UDCI was ot an onganized entity, it meves had s plysical stsest addsess or web sddres.

3Because SADDLEPAC had no involvement whatsoever with the Utsh Values Mail Piece or with UDCI, the
Commission should promptly dismiss the Complaint against SADDLEPAC.
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EExpressly advocating means any communication that—(s) Uses phrases such as “vote
for the President” “re-clect your Congressman” “muppast the Demacratic
nominee,” “cast your ballot for the Republican challenger for US. Senate in
Georgia,” “Smith for Congress,” “Bill McKay in "94,” “vote Pro-Lifc” or “vote Pro-
Choice” accompanied by a listing of clearly identified candidates described as Pro-
Life or Pro-Choice, “vote against Old Hickory,” “defeat” accompanied by a picture
of one or mote candidate(s), “reject the incumbent,” or communications of
campaign slogan(s) ur individual word(s), which in comnvext can have no wother
teawongble neuuning tham @ urge the election or defoat of ome or mese clemly
idemtified candidete(s), susk as pestass, bumper sticlinas, mivertissmenats, ate. which
say “Nixca’s the One,” “Camoer °76,” “Reagmu/Buch” et “Momdalal”

11 CFR. § 100.22(a) (emphasis in original). This section of the Commission’s regulations is drawn
directly from the Supreme Court’s ruling in Bankly 5 Vako, 424 U.S. 1 (1976), and is commonly
referred to as the “magic words test.”

The Utsls Values Mail Piece did not sstisfy the stzict “magic words” test of Section 100.22(s). The
commumicstipn dict not inciutle my bf the specific terms or phrases identified in Section 100.22(s) or
in the Supreme Court’s Backiy » V/ake ruling, nor did the communication contain any campaign
slogan or individuel words “whinh inn cemisxt exn have ne ather rexsmanhils mearing than tn wge the
clestinn ar dafeat of aue or more cleady ideatified candidases” 11 C.F.R. § 100.22(s).

B.  Given that Multiple Federal Couns Have Struck Down Section 100.22(b) as
Uncenstitslional, It Should Not B¢ Appiitd Agatnst Respondents.

Section 100.22(b) of Commission regulations states that expressly advocating includes any
communication that
When taken as a whole and with limited reference to external events, such as the
proximity to the electian, ¢ould only be interpretedl by a ressonshle pessoc zs
containing advocacy of the election or defeat of one or more cleady identified
candidate(s) because—

(1) The electorsl portion of the communication is unmistakable, unambiguous, and
suggestive of only one meaning; and

(2 Rensomble mimis could not differ as to whether it encoursges actions to elect or
defeat one or more cleardy identified candidate(s) or encoumges some other kind of
actios.

11 C.F.R. § 100.22(b).
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Chairman Petersen and Commissioners Hunter and McGahn recently noted that Section 100.22(b)
hae bad 8 “checkezed histary” and that “partions of sectian 100.22—nasmaly, subsectios (b)—hare
been hald unconstitutional by cvery I‘cdemal court that has eonsidered the regulation on its metits.”
Statement of Ressons of Vice Chairman Matthew S. Petcrsen and Commissioners Cazoline C.
Hunter and Donald F. McGaha, MURs 5694 and 5910 (Americans for Job Security, Inc) at 2, 7 fn.
26 (Apr. Z7, 2009) ("SOR by Petersen, Hunter, and McGahn in AJS MUR™). See eg, Maine Right 20
Life Camm., Inc. . Ved. Election Cowr's, 914 F. Supp. 8 (D. Me.), aff’2 per cavians, 98 F.3d 1 (1m Ciz.
1996), cert. denind, 522 U.S. 810 (1997) (“MRLL”); Fed. Elecflon Comm'n 9. Christian Action Network, inc.,
110 F.3d 1049 (ich Cir. 1997) (“CAN IP); Virginia Socy faz Hwaan Lifs, Inv. 5. Fode Fidecaiva Comm: ',
263 I1.3d 379, 392 (4th Cir. 2001) (poting that in the walse of MRLC anel CAN IT the Commission
voted vasnimamsly ot se enfonce Sertion 100.22(b) in the Fisst andd Foueth Cirewits); Right & Life of
Duiduss Ca, Inc, . Fod Elation Gamm'n, 6 F. Supp. 2d 248, 253 (S.D.N.Y. 1998) (“11 CFR.
§ 100.22(b)’s definition of ‘express advocacy’ is not suthorized by FECA, 2 US.C. § 441b, as that
statute has been interpreted by the United States Supreme Court in MCFL and Backlgy 5. 1Vake.”).
Given that multiple federal courts have struck down Section 100.22(b) as uncoastitutional, and given
that the Commission itself has prudendy chosen not to enforce Section 180.22(b) in the First and
Fourth Circuits, the Commission should exercise the seme prudence in this matter and nor eaforcn
Seetio= 100.22(b) sgaiimst the respendents.

Evoa ssmmizg that fectins 100.22(b) is peastitutionsl, the Ltzh Vahaes Mail Piece tid nat cozsem
expeess advacacy under the regulation. The Commission emphasized when it promulgated Section
100.22(b) that in order for the provision to be triggered, “the electoral portion of the
communication must be unmistakable, unambiguous and suggestive of only one meaning, aed
reasonable minds could not diffcr as to whether it encoursges election or defeat of candidates or
some other type of non-election action.” 60 Fed. Reg. 35292, 35295 (Jul. 6, 1995). The
Commission also made dexr that “fcjommunications discussing or commenting on a candidste's
clarocnsr, qualificntions, or sccomplishments are considesed express adwotacy uniler new we<tion
100.22(b) if, in context, they vz no oter reasonable mwaning than w0 encowrage actions t clect er
dofeat the cumdidate in yuestisn.” Id. In ibseis Gtatermsnt of Reasons in the AJS MUR, Chaitman
Petesmn sl Cosneisstpusts Humier aned Mi:Gain esstsirarined thus “[tjhe prinin isngosge of secsion
100.28(b) Limits it reech o cpessh thet ‘emid enly be intmomected by o rasomuble pesson as
conmiiting advonecy f the alsstion oz dafeat of cae et more cloasly idestifed candidate(s) becsase
tha ‘clectosn] porting’ is “eomistakable, unnmbigucas, and suggestive of only one meaning.™ SOR
by Petersen, Hunter, and McGahn in AJS MUR at 8 (quoting 11 CFR. § 100.22(b)). The
Commissioners also noted that:

[Tl ofnteed for ‘exprovs tiWoucy’ is not whether a communisstivs mighit
samaeiony be tees as camymege-related, ar winether much & sessling in & recseesble, ar
pothesx cven i muact reasonsbln, interpretation. Imstead, as long ss ‘reasensble
Mmphﬂbmmdmmmyo&uﬁmummm
to elect or defeat a cleady identified federal candidate, the ad does not contsin
‘express aduneacy’ as definad by saction 100.22(b). Thin ia so awen ia Gases whame ¢
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communication ‘discusses or comments on a candidate’s chamcter, qualifications, or
accamplishmeats.’

Jd. (citations omitted). “Thus, section 100.22(h), eren thongh somewbat broader than section 100.22(a), still sefs
a sery bigh bar. Id. (emphasis added).

The Utali Valoes Mail Pieee did not contiin an “unmistakable” and “unambiguous” message urging
recipients to vote a specific way. Rather, the satirical communication called attention to and
criticized un engoixg whisper campuign segpeding which wandidmw allegedly possessed the mout
“Uiah vehms” by uring termizology specific to the Chioneh of Jeoos Christ of Lattier-Day Seiuts. Tha
Utnh Valumi Mail Picos déd not expscaaly advoaate far me againit tht olectism of agy clenrly identified
federal candidate; mther, it subtly achmcated agaisst invoking religions valuns as 2 political Kimus test
in Utah and sought to provake a thoughtful respanse and dislogue among those who had teken the
position that any ane candidate was more righteous than snother. Accordingly, 2 reasonable person
cauld interpret the Utah Values Mail Piece as containing something other than an appeal to vote for
or against a clearly identified federal candidate and thus Section 100.22(b) of the Commission’s
regulations is not satisfied.*

IL Given That The Utah Values Mail Piece Did Not Contain Express Advocacy, The
Communication Was Not Required to Have a Disclaimer.

Commission regulations provide that “[a]ll public communications, as defined in 11 CFR 100.26, by
any pemson that expressly advocate the election or defeat of a cleardy identified candidate™ must
include a dischimer. 11 C.FR. § 110.11(2)(2). Other types of communications that must include
dischimers include all public communications made by a political committee, all public
communications tlmt solicit contributions msde by any pemson, and all electioneering
comnmunicstions made by mmy pexrson. Ser 11 CF.R. § 110.11(2)(1), (3-4).

* This conclusivn is fosther sygported by the Gt that:

the Commission has siready determined that outside independent groups are permitted to discuss in
their communications the public policy positions of govemment officials and public figures, indicate a
preference for one candidate over another in the context of contrast communications, refer to
individuals as candidates, identify the election year, and even urge the public to become better
infostred about Vhe canditiater mithont saiinfiing e definition of oxprass advecacy found of saction 100.22(3)."

SOR by Petemen, Hunter, aud MeGabei in AJS MR nt 13 (ennpibianis sicierd).

3 Commission segulations define & public comeavsicstion as “z communication by means of any beoadrast, nsble, or
satellite commamication, newspapes, magasine, outdoor sdvestising facility, mass mailing, or telephone bank to the
genesal public, or any other form of gesseal public political advertising.” 11 CFR. § 100.26. A mass mailing is further
defined as “a mailing by United States mail or facsimile of more than 500 pieces of mail matter of an identical or
substantially similar neture within soy 30-day period” 11 CFR. § 100.27.
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Given that the Utsh Values Mail Picce did not contain cxpress advocacy, no disclaimer was required
to be inchnied iv the aummunicating pessuam: to 11 CF.R. § 110.11(2)(2). Mnecovas, bacaxse the
communicatior. was not disseminated by a political cammittcee, did not cantain a solicitation for
funds, and did 20t constitute 2z electionecting communicstion, no disclaitar was required on the
communication under 11 C.FR. § 110.11(a)(1), (3-4). Accordingly, the Commission should find no
reason 1o believe that a distlaimer violation occurred in connection with the Utah Valucs Mail Piece.

III. Independent Expenditure Reporting Obligations Were Not Triggered.

Cammissian seguleticns define an independent expenditure as an expenditure for a communication
“expressly advocating the election or defeat of a cleatly identified candidate that is not made in
coopatation, consultation, or concert with, ar st the request or suggestion of, a candidate, a
candidate’s authorized committee, or their ageats, ar a political party or its agents.” 11 C.FR.
§ 100.16(a). Independent expenditures must be reported ta the Commission through regularly
scheduled disclosure reports and, in some circumstances, through 24- and 48-hour notices. See
&enerally 11 CER. § T04.4. However, communications that do not contain exptess advocacy are not
independent expeaditmres and are mot seguived to be reposted to the Cowatnission ws such. Given
that the Umh Values Mail Pewe did yat conmin exprest adanxosy, the Cetmmistion should fissd no
reason mn belicve that any indipendent expemditure rdrestiag scaviccmmnss weer tiggesed.

IV. 'UDCI Was Not Requited to Register With the Cooimission as a Political Committee.

A “political committee” is defined in the Act as “any committee, club, association, or other group of
persons which receives contributions aggregating in excess of $1,000 during a calendar year or which
makes expenditares uggregating in excess of $1,000 duting s calendsr year.* 2 U.S.C. § 431(B(A).
See also 11 CFR. § 100.5(2) (tracking statutory language). The Supreme Court, addressing vagueness
concens, foy mamowed “expemditures” w “reach only fomds used for cormwenications thee
expoessiy advomnie the: clevtise ar defust of 2 deardy identifind wondiilate.” Bactuty ». Vakr, 424 U.S.
1, B8 (1976).

Similarly, the Supteme Court has nasrowly construed the definition of “contsibutions” “to
encompass only (1) donations to candidates, political parties, or campaign committees; (2)
expenditures made in coordination with a candidate or campsaign committee; and (3) donations
given to other persons ot organizations but earmarked for political purposes.” Statement of
Ressons of Vice Chaitmaa Matthew S. Petersen and Commissioners Caroline C. Hunter and Donald
F. McGabn, MUR 5541 (The November Fund et. ul) st §-5 (Jan. 22, 2609) (intermsl quotations
oinited) (citing Buckky, 42% US. st 24 n. M4, 78) (SOR by Peteeson, Humer, and McGahn in
Noveniber Fund MUR").

Fimally, even if the statviney coomthution/expenditure thembuld is triggered, the Supseme Cous bas
further narrowed the term “paliticsl committee” to “oaly encompass organizations that are undec
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the control of a candidate or the major purpose of which is the nomination or election of a
candidate” Backly, 424 US. at 79-80. “Thus, the definition of ‘patitical committec’ is narcow.”
SOR by Petersen, Hunter, and McGahn in November Fund MR at 5.

As was outlined above, the Utah Values Mail Piece did not contsin express advocacy as a matter of
law; accordingly, none of the costs associated with producing and distributing the communication
constitured “exprenditures” for purposes of political committee statos under the Act. In addition, as
is discussed above, the UDCI wus a joint effort by several individusls at the grassroots level and
there was no cwganizitionai structure whatusevar. The dect that UDCI poves existed as ma
otpanixaticsi jrreclacion g findityy that sy osgasization’s majer porpnse was “the nominstion ox
cletiion of 3 candidete.” RBumbly, 424 US at 79-80. In light of the foregaing, the Commission
should find co saason 6o believe that the respondants vialated the Act by faiing to regmyer 23 a
litical oy

V. In Amy E:mut, Given The Verty Low Dollar Amount Involved, The Commission
Should Dismiss the Complaint Based Upon Prosecutorial Discretion.

As was outlined nhove, the Utsh Values Mail Piasx was developed and padd for passoanlly by ssreral
individuals, seas distritmsed] ot i gmsstoeus kevel, silsl bess shan $5,000 wis spest is. tanl on the
activity in question. In light of the foregoing, the Commission should exercise its prosecutorial
discactian wadier Hackler n Clawgy, 470 U.S. 821 (1985), and diamise the Conplaint.

" ¢ The Commission should likewise seject the allegation that the sespondents accepted impermissible anonymous
. contributions. Sw Complsint at 3. 11 CRR. § 1104(c)(3) provides that sny “amdidatr or commitin teceiving an

anonymons contribution in excess of $50 shall promptly dispose of the amount over $50” (emphasis added). Given that
the graseroots activities of the individuals involved with the Utah Values Mail Piece did not trigger political comemittee
stutus, there is 0o zeason to believe that respondents sccepted impermissible snonymous contributions.
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CONCLUSION
For all the foregoing rcasons, there is no reason to believe a violation occurred with respect to the

. allegations sontained in the Complaint. In any eveat, given the very low amount of money spent in

connection with the activities at issue, the Complaint should be dismissed based upon prosecutorial
discretion pursuant to Heckler ». Changy, 470 U.S. 821 (1985).

Respectfully submitted,

AT T

Michael E. Toner
Brandis 1.. Zchr



IFSCZTZRPOZT

T LIYIHX3




Utahans Value the | [
Constitution Above All Else. RRirna)

1
i
b

3

I

Doces Senator Bennett care? Or does he care
about sta 1 . . S

Can he help s
know it?

@ 472010 12:03PM

CPSZTIERROZT




